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FACTUM OF THE INTERVENOR, JUSTICE FOR CHILDREN AND YOUTH

PART | -OVERVIEW OF INTERVENOR'’S POSITION

1. The Intervenor, Justice for Children and YouthCY”), makes submissions on two
issues. The Intervenor submits that deference exddw the Child and Family Services
Review Board and therefore the standard of reveesrgasonableness. The Intervenor also
submits that the potential basis for expulsion.iB19(1) of theEducation Actin any

other circumstances where engaging in the actwiliyhave an impact on the school
climate” must be interpreted narrowly in order teate predictability and certainty in the

area of student discipline. Before suspending aipeléng a student on this ground,



there must be clear and cogent evidence that tldest engagement in the activity will

substantially disrupt the education and discipliimehe school.

PART Il - STATEMENT OF FACTS
2. The Intervenor takes no position on the facts.

PART Ill - STATEMENT OF THE ISSUES AND LAW

The Child and Family Services Review Board hears geals

3. The Child and Family Services Review Board (‘“Tmibunal”) hears appeals of school
board decisions regarding expulsions. Hadecation Acprovides:

(a) Section 311.7(1): “designated tribunal” meamsbanal designated under the
regulations to hear appeatboard decisions to expel pupils.”

(b)Section 311.7(3): “The designated Tribunal shalir and determine an appeal
under this section, and, for that purpose, it hasgowers and duties set out in the
regulations.”

(c) And Section 4 of Regulation 472/07: “The Chalad Family Services Review
Board is designated for the purposes of the dedmif “designated tribunal” in
subsection 311.7 (1) of the Act to hear appe&lsoard decisions to expel pupils.

Education Act, R.S.0. 1990, c. E.2, as amended, ss. 311.7(1) é8)demphasis added];
0. Reg. 472/078uspension and Expulsion of Pupils made pursuant to theEducation Act,
R.S.0. 1990, c. E.2, as amended at s.4 [emphasidex].

4. The School Board, the parent(s) and sometimeepubil are the statutory parties to
Tribunal hearings of expulsion appeals. Partiesrasieed to adduce current evidence and
to make submissions. The Tribunal hears all oktlidence and then determines the
weight it will accord to it. The Tribunal did notren performing its statutory duties to

hear an appeal. It neither can nor should giverdete to either party before it.

Judicial Review Procedure Act R.S.0. 1990, c. J.1 ss. 1-2;
Part V, Rule 85 of the Child and Family Services Reew Board’s Rules of Procedure.

5. Pursuant to th8tatutory Powers Procedure Atlie Tribunal has established Rules of

Procedure. The Rules provide that expulsion appraleed by way of a heariag



novoin order to hear current information about theihwoirrent information about the
school (including any victim) and current prograawailable, in recognition of the
developing and changing nature of children. A imgeale novoensures that the decision

of the Tribunal reflects the current reality andetsethe goals of thEeducation Act

Part 5, Rule 92 of the Child and Family Services Bard Rules of Procedure;
Statutory Powers Procedure Act R.S.0. 1990, c. S.22, ss. 25.0.1, 25.01.

Standard of review for this case
6. The factors for determination are: a) existesfce privative clause; b) purpose of the

tribunal and legislation; c) nature of the questamd d) expertise of the tribunal.

Dunsmuir v. New Brunswick, 2008 SCC 9 (CanLlIl) “Dunsmuir”, Book of Authoriti es of the
Applicant, TAB A, at para 34.

Privative Clause
7. TheEducation Actontains a strong privative clause: “The decisibthe designated

Tribunal is final.” Thus, deference is owed todecision.

Education Act, R.S.0. 1990, c. E.2, as amended, s. 311.7(5);
Dunsmuir, supra, Book of Authorities of the Applicant, Tab A, at para 52.

Purpose of the Tribunal and Legislation

8. Both theEducation AcandChild and Family Services Aate the enabling statutes of
the Tribunal. Thé&ducation Acprovides that a designated tribunal will hear appef
expulsions decisions of school boards and the atiguk provide that the designated
tribunal is the Child and Family Services ReviewaBb The purpose of the Tribunal in
this instance is to hear appeals of expulsionsus@41.7 of th&ducation ActThe
Tribunal has great expertise with respect to chiidand, since 2000, specifically students

who are expelled.

Education Act, S.O. 2000, c. E.2, as amended at s. 311.7;
O. Reg. 472/078uspension and Expulsion of Pupils made pursuant to theEducation Act,
R.S.0. 1990, c. E.2, as amended at s.4;



Child and Family Services Act, R.S.0. 1990, c. C.11, s. 207.
9. The paramount purpose of the Tribunal is to nmitskdecisions in a manner that
supports the purpose of the legislation which meesdé to hear appeals. Decisions
made under th€hild and Family Services Aanhd under th&ducation Actare to be
made after considering the best interests of tfeet@id children. The purpose of the
Child and Family Services At “to promote the best interests, protection and Wweihkg
of childrer’ which enhances the purpose of the Tribunal irringaappeals of expulsions

decisions.

Child and Family Services Act, R.S.0. 1990, c. C.11, ss. 1 and 207;

Education Act, S.O. 2000, c. E.2, as amended,;

Convention on the Rights of the Child 20 November 1989, 3 U.N.T.S. 1577, Can. T.S. 1892
s. 3 [Convention].

10. The purpose of the expulsion provisions offeacation Acis to provide a fair
process of determining whether a student has caetuhrain infraction for which
discipline may be imposed and to mandate the apiteplisciplinary decision in all the
circumstances, including the safety of others engbhool. Part Xlll of the Education
Act, “Behaviour, Discipline and Safety” fleshes ¢l grounds, consequences and
procedures to be followed in regulating behaviouorder to support the purposes of

provincial and school boards’ codes of conduct White outlined in 5.301(2).

H.K. v. Durham Cathalic District School Board, 2008 CFSRB 77 (CanLii), Book of
Authorities of the Applicant, Tab D, at para 25;
Education Act, R.S.0. 1990, c. E.2, as amended, s. 301(2).

! The following are the purposes of the code of catidu

1. To ensure that all members of the school comiyuespecially people in positions of authoritye ar
treated with respect and dignity.

2. To promote responsible citizenship by encouiggippropriate participation in the civic life ofetschool
community.

3. To maintain an environment where conflict arffedénce can be addressed in a manner charactényzed
respect and civility.

4. To encourage the use of non-violent means twwegonflict.

5. To promote the safety of people in the schools.

6. To discourage the use of alcohol and illegagdr2000, c. 12, s. 3.



11. Expulsion is the taking away of an importaghti the right to attend school. An
appeal from a potentially political decision mageetected school board members is
essential, given the importance of the right tostuelent and the broader public.

Nature of the Question

12. The question of expulsion requires expertisaterpreting legislation and expertise
in children and the systems that support them.Tirfiinal has expertise, unlike elected
school boards.

13. When a tribunal decision involves interpretitsgown statute or statutes closely
connected to its function, with which it will haparticular familiarity, deference will
usually result. This appeal involves questiongwafand of mixed law and fact. The
guestion of law, namely the interpretation of 9 81 theEducation Acis one in which
the Tribunal has been answering since s. 310 wad@h For expulsion appeals the
Tribunal makes decisions by interpreting BEaucation Actand applying the facts before
it. Thus, it has expertise in the expulsion pransi of theEducation Actand its

regulations, as well as the evidence before it.
Dunsmuir, supra, Applicant’s Book of Authorities, Tab A at para 54

Expertise of the Tribunal

14. In 2000, an appeal beyond a disciplinary decisif a school board was created.
From 2000 to 2006, school principals had the aitthto order a limited expulsion only;
school boards could order a limited or full expoitsi School boards also heard appeals.

Since 2007, principals only have the power memrlgetommend an expulsion under s.



311.1 and it is the school board who hears andldeavhether to order an expulsion
under s. 311.3. The Tribunal hears appeals ofddiaard decisions to expel.

Education Act, S.O. 2001, c.E.2, ss. 309(7)(a), 309(7)(b) an®@Q);
Education Act, R.S.0. 1990, c. E.2, as amended, s. 311.1 and.311

15. The Tribunal’'s area of expertise is childrgredfically children’s safety, children in
need of protection or treatment, children who argauble and in the systems required to
support them. The fact that the Tribunal, likeepth) has mandates from more than one
statute increases its expertise in the approppiateement of and consequences for
children.

16. Itis submitted that after examining all tastin the standard of review analysis, it is
clear that the Tribunal is owed deference and @dew@sshould be reviewed on a standard
of reasonableness.

Interpretation of s. 310(1) of theEducation Act

17. Section 310 requires principals to suspenddesit pending possible expulsion for
specified activities at school, at a school-relatetivity or in other circumstances where

engaging in the activity will have an impact on sthool climate.

Education Act, R.S.0. 1990, c. E.2, as amended, s. 310.
18. The proper approach for statutory interpretaisato read provisiongrf their entire
context and in their grammatical and ordinary sehaemoniously with the scheme of the

act, the object of the act, and the intention afipment”

Bell ExpressVu Limited Partnership v. Rex, 2002 SCC 42 (CanLll), Brief of Authorities of the
Applicant, at para 26, quoting Dreidger, Elmer, Corstruction of Statutes, 2° ed. (1983) at
page 87.

19. It is submitted that “impact on school climatefist be interpreted narrowly, must

require a significant nexus to education in theosthand must involve a substantial



disruption—caused by the student—to the educatihdéscipline of students, based on
clear and cogent evidence.
20. The relevant portion of section 310(1) of Hukication Acis vague. As will be
discussed below, it is submitted that s. 310(1)trbasstrictly construed to reflect:
a) that it creates authority to take away a yousrggn’'s most important public
and societal right, the right and duty to go toasittby authorizing the harshest

punishment under the Act: expulsion,

b) the broad legislative purpose of promoting puiblilucation and Part XllI of
the Act(“Behaviour, Discipline and Safety”) within thadbmtext,

c) the entire context of thieducation Actand the legislative intent in amending
the relevant provisions, and

d) international norms.
a) Importance of the Right and Duty to Attend School
21. Disciplinary provisions must be construed natydo ensure fairness, predictability
and certainty. It is submitted that this is partaecly true with respect to young people
who, because of their developmental stage cannexjpected to accurately interpret
vague legislative provisions. A narrow construgamportance increases as the
importance of the affected interest (educationjdases. Furthermore, there must be

clear evidence that the conduct breaches the poogis

K.B. (Litigation guardian of) v. Toronto District School Board [2008] O.J. No. 475 (Ont. Div.
Ct.), Book of Authorities of the Intervenor at Tab A, at para 36 and 55;

Congregation destemoins de Jehovah de St-Jerome-Lafontaine v. Lafontaine (Village) [2004]
S.C.R. 650 (S.C.C.) Book of Authorities of the Intwenor at Tab B at para 5, 9;

Baker v. Canada (Minister of Citizenship and Immigration) [1999] 2 S.C.R. 817 (S.C.C.) Book
of Authorities of the Intervenor at Tab C at para 23-28.

22. It is the right of every resident young persmgo to school from kindergarten (or
junior kindergarten, if offered) to the end of sewears of secondary school or

graduation. It is the duty of Ontario studentatiend school from age 6 to age 18.

Education Act R.S.0. 1990, c. E.2, as amended, s. 21.



b) Purpose of Education
23. The purpose of education is stated in s. 0df(fh)eEducation Act

0.1(1) A strong public education system is the fiation of a prosperous, caring
and civil society.

(2) The purpose of education is to provide studesitts the opportunity to realize
their potential and develop into highly skilled,okviedgeable, caring citizens
who contribute to their society

24. The purpose of Part XllI of tHeducation Actas amended, is to reduce the number
of suspensions and expulsions while using altereapproaches and progressive
discipline, to ensure that there is a more camukideration of the circumstances of the
affected student and of the effect of the propasesphension and possible expulsion on
the student, while maintaining discipline and safetthe schoofs

“In particular, these amendments address the zelerance approach that was
introduced by the former government, which was $yamany as being
ineffective and unfair.”

Official Reports of Debates (Hansard) L181A (4 Jung2007) at 1600 (Minister Kathleen
Wynne), Book of Authorities of the Intervenor at Teb D p. 1 [speaking during third reading
about the amendments to s. 310(1)].

Another change would include replacing mandatoigpgmsions and expulsions
for studentsexcept in limited circumstances, with the requirement that
principals and school boards consider and respandltinfractions that
occurred in the most appropriate way. For infractsowhich currently carry a
mandatory suspension, consideration will now bemgito suspension as one
measure along a continuum of progressive discipline

Official Reports of Debates (Hansard) L158A (17 Apt, 2007) at 1400 (Minister Kathleen
Wynne), Book of Authorities of the Intervenor at Téb E at p. 3 [emphasis added]

¢) Context and I ntention

2 Student Achievement and School Board Governang@@@9, S.0. 2009, c. 25 — Bill 177 (assented to
December 15, 2009).
% Education ActR.S.0. 1990, c. E.2, as amended, ss. 265(1)ja), 3



25. Principals and school boards have long suspeoidexpelled students for off-school
conduct that was so “refractory” that their presem@s injurious to other pupflsr

where the students’ conduct was “injurious to treahtone or to the physical or mental
well-being of others in the schodl. A new concern developed, after the 2000 “safe
schools” legislation was enacted, about cyber-mglywhether of students or of school
staff, so s. 310 was amended to ensure that signifinterference with the educational
climate at school could be dealt with:

“One of the issues that came up most often afitetrdduced this legislation in
the House was cyberbullying, and the changes ttetfislation would include the
possibility for schools to respond to behaviourat tmay not technically take
place in school but that would have an adverseceffe school climate. This is
the reality our students are dealing with.”

Official Reports of Debates (Hansard) L163A (25 Apt, 2007) at 1600, (Minister Kathleen
Wynne) Book of Authorities of the Intervenor, Tab Fat p. 2.

“The existing act talks about the act applying e tschool or at school events.
We're adding that the legislation applies in themthat an act has a negative
influence on school climate, and that of courséuides internet bullying, which
although it happens off-site usually, has a veryatiee impact on the climate and
what'’s going on within the school. So that wilbal principals to be quite clear
that they do have the authorityithin the act to deal with internet bullying.”

Official Reports of Debates (Hansard) L166B (1 May2007) at 2110 (Mrs. Sandals, MPP,
Parliamentary Assistant) Book of Authorities of thelntervenor, Tab G at p. 7.

But, there was concern that the provisions nonterpreted too broadly to cover conduct
that is more in the purview of parental respongibil

“Now what we’re doing is adding to the responsiies in the school, having
them take on more onus and responsibility. Iflpok at some of the sections, for
example 310(1), where it speaks about how “A ppaktshall suspend a pupil if
he or she believes that the pupil has engaged yroéthe following...or in other
circumstances where engaging in the activity wvalvéa an impact on the school
climate.” —having an impact on the school climadou’re talking about internet
bullying, but there are so many other facts thiaitget a chance to debate later

* Education ActS.0O. 1993 s. 23(3) [repealed in 2000].
® Education ActS.0O. 1993 s. 23(1) [repealed in 2000].



10

on, I'm going to try and bring forward. How muaésponsibility can you put on
the schools and how are you going to police thatWkre you going to look into
those things? And what onus and responsibilityalothen give to the school?
Quite frankly, we pass on more to them and we rersome the responsibility
from—It has to come back to the families, in sorag, whape of form, in terms of
what takes place in those particular situations.”

Official Reports of Debates (Hansard) L165B (30 Agfh, 2007) at 2100 (Mr. Ouellette. MPP),
Book of Authorities of the Intervenor, Tab H at p. 33.

26. The context of the amended wording of s. 316{theEducation Actvas to
empower principals to respond to bullying and cytgiing and to discipline students
whose conduct causes a significant negative efiesichool climate, not to empower
them to police all student conduct out of school.

d) International Norms

27. Canada is a proponent of, is a signatory tbres ratified thé&nited Nations
Convention on the Rights of the Chil@lhe Supreme Court of Canada has held that
Canadian law must be interpreted in a manner cemsig/ith Canada’s international

human rights obligations. This is especially tiorechildren.

Canadian Foundation for Children, Youth and the Law v. Canada (Attorney General), [2004] 1
S.C.R. 76 Book of Authorities of the Intervenor afTab I, at para. 32;
Baker, supra, Book of Authorities of the Intervenor at Tab C, atpara. 70-71.

28. Article 3 of the Convention provides:

1. In all actions concerning childrerthe best interests of the child shall be a
primary consideration.

2. States parties undertake to ensure the child gratection and care as is
necessary for his or her well-being, taking intoamt the rights and duties of his
or her parents...

Article 16 provides:
1. No child shall be subjected to arbitrary or wild interference with his or her
privacy, family, home or correspondence, nor to unlawftacks on his or her

honour or reputation. [emphasis added]

Article 28 recognizes the right to education. éli28.2 provides:
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2. States Parties shall take all appropriate meadorensure that school
discipline is administered in a manner consistdittt the child’s human dignity
and in conformity with the present Convention.

Convention, supra, Art. 3, 16, 28.
Other Cases
29. While the Tribunal has upheld an expulsiondfdrschool conduct (a gang stabbing
of a student of a different schayljhis is the first instance in which it has ovemned an
expulsion on the basis that the impugned actividyndt have enough connection to the
education at school. Its decision is consistett Viimerican jurisprudence which has
held that school discipline should not be imposééne the conduct is not shown to
“materially and substantially interfere with thejugrements of appropriate discipline in
the operation of the school.”

Tinker v. Des Moines I ndep. Cmty. Sch. Dist., 393 U.S. 503 (1969), Book of Authorities of the
Intervenor Tab J, at pp. 9-11 [Tinker].

30. Conduct “in class or out of it” that “materiatlisrupts class-work” or involves
“substantial disorder on school premises” can etlescipline. Students whose conduct
is off school property at a school-sanctioned amqesvised event can be disciplined

when their actions “materially and substantiallgrdpt the work and discipline of the

school.”

Morsev. Frederick, 551 U.S. 393 (2007), Book of Authorities of thetervenor, Tab K at p. 8,
citing Tinker.

31. It is, however, essential that there be evidehat the off-school conduct caused the
material and substantial disruption.

Layshock v. Hermitage Sch. Dist., 497 F. Supp. 2d 587 (W.D. Pa. 2007), Book of Auttities
of the Intervenor, Tab L, at pp. 8-9.

® Appellant v. TDSB2008 CFSRB 98Book of Authorities of the Intervenor, at Tab M.
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Summary
32. Given the intention of the legislature, impafcthe provision on students, the
persuasive decisions of the Supreme Court of theetliStates, and international norms,
it is submitted that s. 310(1) of tRelucation Actin any other circumstances where
engaging in the activity will have an impact on sohool climate” must be interpreted
narrowly in order to create predictability and aérty in the area of student discipline.
Before suspending and expelling a student on tioisrgl, there must be clear and cogent
evidence that the student engagement in the gctwiit substantially disrupt the
education and discipline in the school. Thus, tmeust be must be a significant nexus
between the off-school conduct and the school’'satilonal climate. There must be
sufficient certainty and specificity that studemtay understand how to comply.
33. Schools exist to educate students; school aslrators are not responsible for raising
children. Young people have a right to privaceamarea in their lives where school staff
will not know what they are doing and will not irfeere.
PART IV - ORDER SOUGHT
34. The Application should be dismissed.
All of which is respectfully submitted.
Date: January 19, 2010
Justice for Children and Youth
Intervenor
415 Yonge Street, Suite 1203
Toronto, Ontario M5B 2E7
Tel: (416) 920-1633
Fax: (416) %865
Martha Mackinn@%266A)

Andrea Luey (53764P)
Counsel for Justice for Children and Youth
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TO SHIBLEY RIGHTON LLP
Barristers & Solicitors
700-250 University Avenue
Toronto, ON M5H 3E5
Tel: (416) 214-5203
Fax: (416) 214-5403

J. Paul R. Howard (28472I)
Gaynor J. Roger (42934S)
Counsel for the Applicant

AND TO:
CHRISTOPHER SPEAR
Barrister and Solicitor
438 Sheridan Street
Peterborough, ON K9H 3J9
(705) 741-2144 (TEL)
(705) 741-2712 (FAX)

Counsel for the Respondent Jean Grant

AND TO:
Child and Family Services Review Board
2 Bloor Street West, 24Floor
Toronto, Ontario
M4W 3V5

Respondent

Per: Judie Im, Counsel
Attorney General of Ontario
Crown Law Office — Civil
720 Bay Street,"8Floor
Toronto, Ontario M5G 2K1
Tel: 416.326.3287

Fax: 416.326.4181
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SCHEDULE “A”
LIST OF AUTHORITIES — not relied on by Applicant or Respondent

1. K.B. (Litigation guardian of) v. Toronto DistriccBool Board[2008] O.J. No.
475 (Ont. Div. Ct.).

2. Congregation des temoins de Jehovah de St-Jeroffioeriaine v. Lafontaine
(Village) [2004] S.C.R. 650 (S.C.C.).

3. Baker v. Canada (Minister of Citizenship and Imratgyn) [1999] 2 S.C.R. 817
(S.C.C)).

4. Official Reports of Debates (Hansard) L181A (4 J@@07), at 1600 (Minister
Kathleen Wynne).

5. Official Reports of Debates (Hansard) L158A (17 iR@007), at 1400 (Minister
Kathleen Wynne).

6. Official Reports of Debates (Hansard) L163A (25 iR@#007), at 1600 (Minister
Kathleen Wynne).

7. Official Reports of Debates (Hansard), L166B (1 M2§07) at 2110 (Mrs.
Sandals, MPP, Parliamentary Assistant).

8. Official Reports of Debates (Hansard) L165B (30iAf2007) at 2100 (Mr.
Ouellette, MPP).

9. Canadian Foundation for Children, Youth and the hawanada (Attorney
General),[2004] 1 S.C.R. 76 (S.C.C.).

10.Tinker v. Des Moines Indep. Cmty. Sch. DB93 U.S. 503 (1969).
11.Morse v. Frederick551 U.S. 393 (2007).

12.Layshock v. Hermitage Sch. Djst97 F. Supp. 2d 587 (W.D. Pa. 2007).

13. Appellant v. TDSB2008 CFSRB 96.
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9.
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SCHEDULE “B”
RELEVANT STATUTES — (not relied on by Applicant or Respondent)

Page No.
Part V, Rule 85 of the Child and Family ServiceviBe& Board’s 16
Rules of Procedure
Part V, Rule 92 of the Child and Family ServiceaibRules of 17
Procedure
Statutory Powers Procedure ARtS.O. 1990, c. S.22, ss. 25.0.1, 25.01 18

Child and Family Services 8dR.S.0. 1990, c. C.11, ss. 1 19
Convention on the Rights of the ChieD November 1989, 3 U.N.T.S. 20

1577, Can. T.S. 1992/3, s. 3

Education AGtS.O. 2001, c.E.2, ss. 309(7)(a), 309(7)(b) ar@{BD) 22

. Student Achievement and School Board Governance@@®, S.O. 25

2009, c. 25 —Bill 177 (assented to December 16920
Education ActR.S.0. 1990, c. E.2, as amended, s. 265 26

Education ActR.S.0. 1990, c. E.2, as amended, s. 301(2) 28

10. Education ActS.O. 1993 s. 23 [repealed in 2000] 29
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Part V, Rule 85 of the Child and Family Services Reew Board’s Rules of

Procedure

85.  The following persons are parties to an expulsippeal before the Board:
a. The school board;

b.

C.

d.

The pupil, if the pupil is at least 18 years oldoi6 or 17 years old and
has withdrawn from parental control;

The pupil’s parent or guardian, if the parent carglian appealed the
school board expulsion decision;

The person who appealed the school board expulgoision, if the
decision was appealed by a person other than thiegnthe pupil’s
parent or guardian.



17

Part V, Rule 92 of the Child and Family Services Bard Rules of Procedure

92. The proceeding before the Board is a new (de nbeajing where the Board
must decide whether to:

a.
b.

C.

Confirm the school board’s expulsion decision;
If the school board’s decision was to expel theildopm his or her school
only, quash the expulsion decision and reinstaetlpil to the school;
If the school board’s decision was to expel theildopm all schools of
the school board:

i. Change the expulsion decision to an expulsion fiteerpupil’s

school only; or

ii. Quash the expulsion and reinstate the pupil t@hiser school; or

Order any record of the expulsion be expunged amaled.
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Statutory Powers Procedure Act R.S.0. 1990, c. S.22, ss. 25.0.1, 25.01

Control of process

25.0.1A tribunal has the power to determine its own prhaes and practices and
may for that purpose,

(a) make orders with respect to the proceduregeantices that apply in any
particular proceeding; and

(b) establish rules under section 25.1. 1999, cSthed. B, s. 16 (8).

Rules

25.1 (1) A tribunal may make rules governing the practind procedure before
it. 1994, c. 27, s. 56 (38).
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Child and Family Services Act, R.S.0. 1990, c. C.11, ss. 1

Paramount purpose
1.(1)The paramount purpose of this Act is to promotebibs interests, protection
and well being of children.
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Convention on the Rights of the Child

Adopted and opened for signature, ratification and accession by
General Assembly resolution 44 /25 of 20 November 1989

Entry into force 2 September 1990, in accordance with article
49

Article 3

1. In all actions concerning children, whether utetdeen by public or private social welfare
institutions, courts of law, administrative authies or legislative bodies, the best interesthef t
child shall be a primary consideration.

2. States Parties undertake to ensure the childmatection and care as is necessary for his or
her well-being, taking into account the rights aies of his or her parents, legal guardians, or
other individuals legally responsible for him orh&nd, to this end, shall take all appropriate
legislative and administrative measures.

3. States Parties shall ensure that the institsitiservices and facilities responsible for the care
protection of children shall conform with the stardk established by competent authorities,

particularly in the areas of safety, health, intlienber and suitability of their staff, as well as
competent supervision.

Article 16

1. No child shall be subjected to arbitrary or wild interference with his or her privacy, family,
or correspondence, nor to unlawful attacks on hiseo honour and reputation.

2. The child has the right to the protection ofldn@ against such interference or attacks.
Article 28

1. States Parties recognize the right of the dbileducation, and with a view to achieving this
right progressively and on the basis of equal opndty, they shall, in particular:

(a) Make primary education compulsory and availdtge to all;

(b) Encourage the development of different formseafondary education, including general and
vocational education, make them available and adaego every child, and take appropriate
measures such as the introduction of free educatidroffering financial assistance in case of
need;

(c) Make higher education accessible to all onbidmss of capacity by every appropriate means;

(d) Make educational and vocational information godlance available and accessible to all
children;
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(e) Take measures to encourage regular attendaschaols and the reduction of drop-out rates.

2. States Parties shall take all appropriate meadorensure that school discipline is
administered in a manner consistent with the chiidman dignity and in conformity with the
present Convention.

3. States Parties shall promote and encourageatienal cooperation in matters relating to
education, in particular with a view to contribgito the elimination of ignorance and illiteracy
throughout the world and facilitating access testific and technical knowledge and modern
teaching methods. In this regard, particular actehall be taken of the needs of developing
countries.
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Current to December 12, 2009
R.S.0. 1990, c. E.2, s. 309
[eff September 1, 2001 to January 31, 2008](Past Version)

Education Act

R.S.0. 1990, c. E.2
PART Xl
BEHAVIOUR, DISCIPLINE AND SAFETY

SECTION 309

Mandatory expulsion of a student

309. (1) It is mandatory that a pupil be expelled if the pupil commits any of the following
infractions while he or she is at school or is engaged in a school-related activity:

1. Possessing a weapon, including possessing a firearm.

2. Using a weapon to cause or to threaten bodily harm to another person.

3. Committing physical assault on another person that causes bodily harm requiring
treatment by a medical practitioner.

4. Committing sexual assault.

5. Trafficking in weapons or in illegal drugs.

6. Committing robbery.

7. Giving alcohol to a minor.

8. Engaging in another activity that, under a policy of the board, is one for which
expulsion is mandatory.

Duty to suspend pending expulsion, principal
(2) The principal shall suspend a pupil who the principal believes may have committed an
infraction for which expulsion is mandatory.

Mitigating factors
(3) Despite subsection (1), expulsion of a pupil is not mandatory in such circumstances as may
be prescribed by regulation.

Action following suspension

(4) If the principal suspends a pupil under subsection (2), the principal shall promptly refer the
matter to the board or conduct an inquiry to determine whether the pupil has committed an
infraction for which expulsion is mandatory.

Notice of suspension
(5) The principal shall ensure that written notice of the suspension under subsection (2) is given
promptly to the pupil and, if the pupil is a minor, to the pupil's parent or guardian.

Conduct of inquiry
(6) The principal's inquiry shall be conducted in accordance with the requirements established by
a policy of the board and the powers and duties of the principal are as specified by board policy.

Action following inquiry

(7) If, after the inquiry, the principal is satisfied that the pupil committed an infraction for which
expulsion is mandatory, the principal shall,

(a) impose a limited expulsion as described in subsection (14) on the pupil; or

(b) refer the matter to the board for its determination.

Restriction on expulsion by principal

(8) The principal cannot expel a pupil if more than 20 school days have expired since the principal
suspended the student under subsection (2), unless the parties to the inquiry agree upon a later
deadline.
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Hearing by board

(9) When a matter is referred to the board under subsection (4) or clause (7) (b), the board shall
hold an expulsion hearing and, for that purpose, the board has the powers and duties specified by
board policy.

Conduct of hearing
(10) The expulsion hearing shall be conducted in accordance with the requirements established
by board policy.

Duty to expel, board

(12) If, after the expulsion hearing, the board is satisfied that the pupil committed an infraction for
which expulsion is mandatory, the board shall impose a limited expulsion as described in
subsection (14) or a full expulsion as described in subsection (16) on the pupil.

Restriction on expulsion by board

(12) The board cannot expel a pupil if more than 20 school days have expired since the principal
suspended the pupil under subsection (2), unless the parties to the expulsion hearing agree upon
a later deadline.

Delegation

(13) The board may delegate its duty to hold an expulsion hearing and its powers and duties
under subsection (11) to a committee of the board, and may impose conditions and restrictions
on the committee.

Limited expulsion

(14) A pupil who is subject to a limited expulsion is not entitled to attend the school the pupil was
attending when he or she committed the infraction and is not entitled to engage in school-related
activities of that school until the later of,

(a) the date specified by the principal or the board when expelling the pupil, which date cannot
be more than one year after the date on which the principal suspended the pupil under
subsection (2); and

(b) the date on which the pupil meets such requirements as may be established by the board
for returning to school after being expelled.

Same
(15) A regulation may vary the limit described in clause (14) (a) and may specify a different limit
for different circumstances or different classes of persons.

Full expulsion

(16) A pupil who is subject to a full expulsion is not entitled to attend any school in the province or
to engage in school-related activities of any school in the province until he or she meets such
requirements as may be established by regulation for returning to school after being expelled.

Effect on other rights
(17) A pupil's rights under sections 33, 36, 42 and 43 are inoperative during a full expulsion.

Minimum duration of mandatory expulsion

(18) The minimum duration of a mandatory expulsion is 21 school days and, for the purposes of
this subsection, the period of a pupil's suspension under subsection (2) shall be deemed to be a
period of expulsion. The minimum duration may be varied by regulation, and a different standard
may be established for different circumstances or different classes of persons.

Factors affecting type and duration of expulsion
(19) When considering the type and duration of expulsion that may be appropriate in particular



24

circumstances, the principal or board shall consider the pupil's history and such other factors as
may be prescribed by regulation and may consider such other matters as he, she or it considers
appropriate.

Notice

(20) The principal or board that expels a pupil under this section shall ensure that written notice of
the mandatory expulsion is given promptly to the pupil and, if the pupil is a minor, to the pupil's
parent or guardian.

Policies and guidelines
(21) The Minister may issue policies and guidelines to boards to assist boards and principals in
interpreting and administering this section.

School-related activities

(22) A pupil who is expelled is not considered to be engaged in school-related activities by virtue
of using services to assist such pupils or taking a course or participating in a program that
prepares the pupil to return to school.

Commencement
(23) This section comes into force on a day to be named by proclamation of the Lieutenant
Governor.

R.S.0. 1990, c. E.2,

s.309; S.0. 1993, c. 11, s. 42; S.0. 1993, c. 27, Sched.; S.0. 1997, c. 31, s.
129; S.0. 2000, c. 12, s.

3; S.0. 2006, c. 10, s. 49.
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CHAPTER 25

An Act to amend the Education Act with respect to ident achievement,
school board governance and certain other matters

Assented to December 15, 2009

Note: This Act amends tHeducation ActFor the legislative history of the
Act, see the Table of Consolidated Public StatutBetailed
Legislative History at www.e-Laws.gov.on.ca.

Her Majesty, by and with the advice and conserhefLegislative Assembly of
the Province of Ontario, enacts as follows:

1. TheEducation Act is amended by adding the following section:
PURPOSE

Strong public education system
0.1 (1) A strong public education system is the fouimteof a prosperous,
caring and civil society.

Purpose of education

(2) The purpose of education is to provide stuslanth the opportunity to
realize their potential and develop into highlyliski, knowledgeable, caring
citizens who contribute to their society.
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Education Act, R.S.0. 1990, c. E.2, as amended, s. 265

Duties of principal
265. (1) Itis the duty of a principal of a school, in #&dxh to the principal’s

duties as a teacher,
discipline

(a) to maintain proper order and discipline in $shool,
co-operation

(b) to develop co-operation and co-ordination ébfamong the members of the

staff of the school,

register pupils and record attendance
(c) to register the pupils and to ensure that ttendance of pupils for every
school day is recorded either in the register sagdly the Minister in
accordance with the instructions contained thevein such other manner as
is approved by the Minister;

pupil records
(d) in accordance with this Act, the regulationd #me guidelines issued by the
Minister, to collect information for inclusion inracord in respect of each
pupil enrolled in the school and to establish, rr@im retain, transfer and
dispose of the record;

timetable
(e) to prepare a timetable, to conduct the schombraing to such timetable and
the school year calendar or calendars applicakleth, to make the calendar
or calendars and the timetable accessible to thi#spteachers and
supervisory officers and to assign classes anastshjo the teachers;

examinations and reports
(f) to hold, subject to the approval of the appratar supervisory officer, such
examinations as the principal considers necessampé promotion of pupils
or for any other purpose and report as requirethéyoard the progress of
the pupil to his or her parent or guardian wheeeghpil is a minor and
otherwise to the pupil,

promote pupils
(g) subject to revision by the appropriate supemnyiofficer, to promote such
pupils as the principal considers proper and toete each such pupil a
statement thereof;

textbooks
(h) to ensure that all textbooks used by pupilstlaose approved by the board
and, in the case of subject areas for which thad#napproves textbooks,
those approved by the Minister;

reports
(i) to furnish to the Ministry and to the appropeaupervisory officer any
information that it may be in the principal’s powergive respecting the
condition of the school premises, the disciplinghaf school, the progress of
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the pupils and any other matter affecting the egts of the school, and to
prepare such reports for the board as are reghy¢de board,;

care of pupils and property
() to give assiduous attention to the health amifort of the pupils, to the
cleanliness, temperature and ventilation of th@gkho the care of all
teaching materials and other school property, arlé condition and
appearance of the school buildings and grounds;

report to M.O.H.

(k) to report promptly to the board and to the reHofficer of health when the
principal has reason to suspect the existenceyo€@mmunicable disease in
the school, and of the unsanitary condition of past of the school building
or the school grounds;

persons with communicable diseases
(1) to refuse admission to the school of any pessbo the principal believes is
infected with or exposed to communicable diseasgsiring an order under
section 22 of thélealth Protection and Promotion Agttil furnished with a
certificate of a medical officer of health or ofegally qualified medical
practitioner approved by the medical officer of lktke¢hat all danger from
exposure to contact with such person has passed,;

access to school or class
(m) subject to an appeal to the board, to refusaltoit to the school or classroom
a person whose presence in the school or classnaid in the principal’s
judgment be detrimental to the physical or mengll-veing of the pupils;
and

visitor's book
(n) to maintain a visitor’s book in the school whendetermined by the board.
R.S.0. 1990, c. E.2, s. 265; 1991, c. 10, s. 6.

Co-instructional activities

(2) In addition, it is the duty of a principal, inaedance with the board plan to
provide for co-instructional activities under suttgen 170 (1), to develop and implement
a school plan providing for co-instructional adiies. 2001, c. 14, Sched. A, s. 8.

School council

(3) The principal shall consult the school councikeatst once in each school year
respecting the school plan providing for co-instiaral activities. 2001, c. 14, Sched. A,
Ss. 8.

(4) Repealed: 2001, c. 14, Sched. A, s. 8.
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Education Act, R.S.0. 1990, c. E.2, as amended, s. 301(2)
Purposes
(2) The following are the purposes of the code ofdcmt

1. To ensure that all members of the school comipuespecially people in
positions of authority, are treated with resped dignity.

2. To promote responsible citizenship by encoumggippropriate participation in
the civic life of the school community.

3. To maintain an environment where conflict arfiedence can be addressed in
a manner characterized by respect and civility.

4. To encourage the use of non-violent means twvegonflict.
5. To promote the safety of people in the schools.
6. To discourage the use of alcohol and illegagdr2000, c. 12, s. 3.
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Current to December 12, 2009
R.S.0. 1990, c. E.2, s. 23

[eff September 1, 1993 to August 31, 2001](Past Version)

Education Act
R.S.0. 1990, c. E.2

PART Il

SCHOOL ATTENDANCE

SECTION 23

Suspension of pupil

23.--(1) A principal may suspend a pupil because of persistent truancy, persistent opposition to
authority, habitual neglect of duty, the wilful destruction of school property, the use of profane or
improper language, or conduct injurious to the moral tone of the school or to the physical or
mental well-being of others in the school.

Period of suspension

(1.1) A suspension under subsection (1) shall be for a period fixed by the principal, not exceeding
twenty school days or such shorter period as may be established by the board as the maximum
period for suspensions under subsection (1).

Notice
(1.2) When a pupil is suspended under subsection (1), the principal shall,

(a) notify forthwith in writing the pupil, the pupil's parent or guardian, the pupil's teachers, the
board, the appropriate school attendance counsellor and the appropriate supervisory officer of
the suspension and the reasons for the suspension; and

(b) notify forthwith in writing the pupil and the pupil's parent or guardian of the right of appeal
under subsection (2).

S.0.1993, c. 11, s. 12 (1).

Appeal against suspension

(2) The parent or guardian of a pupil who has been suspended or the pupil, where the pupil is an
adult, may, within seven days of the commencement of the suspension, appeal to the board
against the suspension and the board, after hearing the appeal or where no appeal is made, may
remove, confirm or modify the suspension and, where the board considers it appropriate, may
order that any record of the suspension be expunged.

Effect of appeal

(2.1) An appeal under subsection (2) does not stay the suspension and, if the suspension expires
before the appeal is determined, the board shall determine whether the suspension should be
confirmed or whether the record of the suspension should be removed or modified.

Review of suspensions
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(2.2) If the pupil is suspended for the maximum period allowed under subsection (1.1) or is
suspended more than once during a school year, the board shall ensure that a guidance
counsellor or other appropriate resource person employed by the board,

(a) reviews the circumstances of the suspension or suspensions, as the case may be; and

(b) where appropriate, informs the pupil and, if the pupil is not an adult, the pupil's parent or
guardian, of services that are available from the board or elsewhere in the community to assist
the pupil.

S.0. 1993, c. 11, s. 12 (2).

Expulsion of pupil
(3) A board may expel a pupil from its schools on the ground that the pupil's conduct is so
refractory that the pupil's presence is injurious to other pupils or persons, if,
(a) the principal and the appropriate supervisory officer so recommend;
(b) the pupil and the pupil's parent or guardian have been notified in writing of,
(i) the recommendation of the principal and the supervisory officer, and
(ii) the right of the pupil where the pupil is an adult and otherwise of the pupil's parent or
guardian to make representations at a hearing to be conducted by the board;
(c) the teacher or teachers of the pupil have been notified; and
(d) such hearing has been conducted.
R.S.0. 1990, c. E.2, s. 23 (3); S.0. 1993, c. 11, s. 12 (3).

Parties to hearing

(4) The parties to a hearing under this section shall be the parent or guardian of the pupil or the
pupil, where the pupil is an adult, the principal of the school that the pupil attends and, in the case
of an expulsion, the appropriate supervisory officer.

Readmission of pupil

(5) A board may at its discretion readmit to school a pupil who has been expelled.
R.S.0. 1990, c. E.2, s. 23 (4, 5).

Committee to perform board functions

(6) The board, by resolution, may direct that the powers and duties of the board under
subsections (2) to (5) shall be exercised and performed by a committee of at least three members
of the board named in the resolution or designated from time to time in accordance with the
resolution.

S.0.1993, c. 11, s. 12 (4).
R.S.0. 1990, c. E.2, s. 23; S.0. 1993, c. 11, s. 12.



